Highlights of OMB Proposed Revisions to Uniform Guidance
Section 200.205 — Federal agency review of merit of proposals.

This key section would require federal agencies to ensure that a senior political appointee
conducts a pre review of each Notice of Funding Opportunity, or NOFO, and ensure that
any discretionary award is “consistent with applicable law, Federal agency priorities, and
the national interest.” The proposed revisions would clarify that peer review is advisory and
does not replace agency discretion — a new major policy emphasis

Specifically, this review would be conducted with the goal to:
e Advance the president’s policy priorities.
¢ Prohibit the use of funds to “fund, promote, encourage, subsidize, or facilitate”:

e Racial preferences or other forms of racial discrimination by the recipient, including
activities where race or intentional proxies for race will be used as a selection
criterion for employment or program participation

e Denial by the recipient of the sex binary in humans or the notion that sex is a chosen
or mutable characteristic;

e lllegal immigration; or

e Any other initiatives that compromise public safety or promote anti-American
values.

All else being equal, preference for discretionary awards should be given to institutions
with lower indirect cost rates.

Section 200.206 — Federal agency review of risk posed by applicants.

This section would expand the list of factors that agencies may consider when evaluating
applicant risk. It would allow agencies to consider an applicant’s history of “questionable
practices” based on publicly available and verifiable information, as well as their
compliance with foreign gift and contract disclosure requirements under section 117 of the
Higher Education Act of 1965. The proposal would also allow agencies to consider an
applicant’s affiliations with organizations engaged in activities that “violate Federal law,
undermine public safety or national security, or advocate for the overthrow of the United
States Government.”

Section 200.218 — Prohibition of using federal awards to promote or support theories
of disparate impact liability.



This section would establish a government-wide prohibition on using federal funds to
“promote or support theories that impose disparate-impact liability based on federally
protected characteristics such as race, sex, or age” in all contexts, including disparate-
impact studies or litigation; using disparate-impact liability standards in administering
programs or activities supported by a federal award; or issuing terms, conditions, or
guidance that would advance theories of disparate-impact liability. For the purposes of this
section, disparate-impact liability means: “a theory under which a facially neutral policy or
practice (for example, a merit-based employment policy or practice) gives rise to an
automatic or near-insurmountable presumption of the existence of unlawful discrimination
on the basis of federally protected characteristics (such as race or sex) where there are any
differences or disparities in outcomes (for example, disproportionate effects) among
different races, sexes, or similar groups.” According to OMB, disparate-impact liability
“effectively mandates consideration of federally protected characteristics, such as race or
sex, and incentivizes racial balancing, contrary to principles of equal treatment and merit-
based opportunity.”

Section 200.219 — Prohibition of discriminatory event services.

This section would require that public entities receiving federal awards provide equal
access to facilities or services, and do not “disadvantage disfavored groups.” As an
example, OMB cites colleges and universities charging additional fees (what they call
“heckler’s fees”) to provide security for conservative speakers. The proposal would also
apply the requirements of paragraph (a) to non-public entities, “to the extent that the
relevant activities are within the scope of a federal program under which the non-public
entity accepts a federal award.

Section 200.300 — Statutory and national policy requirements.

The proposal would codify government-wide many of the administration’s policies and
priorities detailed through its Executive Orders.1 Specifically, this section would require
that “to the maximum extent permitted by law,” federal agencies and passthrough entities
ensure funds are not used to support DEI policies, principles, or practices that the
administration considers unlawful; disparate-impact theory; gender ideology; or gender
transition.

Section 200.450 — Lobbying.
There is an express prohibition on:

e Funding any voter registration campaigns, drives, or related activities under federal
awards.



e Using federal funds to engage in issue advocacy or public messaging that promotes
or opposes a particular social, political, or public policy position unrelated to the
statutory objectives or performance requirements of the federal award, including
messaging designed to influence public attitudes on matters not necessary to
accomplish the purpose of the federal award.

e Usingfederal funds to influence the executive branch of any state government on
matters unrelated to the objectives or performance requirements of the federal
award, including attempts to affect state agency policymaking, rulemaking, or
administrative actions for purposes other than carrying out objectives of the federal
award

e Memberships, subscriptions, and professional activity costs. This section would
add a requirement for prior approval of the federal agency to use funds for
memberships, subscriptions, or professional activity costs. Under the proposal, all
other costs, including the costs of subscriptions or memberships in country clubs
or organizations whose primary purpose is lobbying or issue advocacy, are
unallowable.

Section 200.339 — Remedies for noncompliance.

The proposal would allow federal agencies and pass-through entities to implement
“specific conditions” if the recipient or subrecipient fails to comply with the U.S.
Constitution, federal statutes, regulations, or terms and conditions of the federal award. If
the federal agency determines that noncompliance cannot be remedied by imposing these
specific conditions, the federal agency or pass-through entity may take one or more of the
following actions:

e Temporarily withhold payments until the recipient or subrecipient takes corrective action.

¢ Disallow costs for all or part of the activity associated with the noncompliance of the
recipient or subrecipient.

e Suspend or terminate the federal award in part or in its entirety.

¢ Initiate suspension or debarment proceedings as authorized in 2 CFR part 180 and the
federal agency's regulations, or for pass-through entities, recommend suspension or
debarment proceedings be initiated by the federal agency.

¢ Withhold further federal funds (new awards or continuation funding) for the project or
program.

Section 200.340 — Termination and suspension.



This section would clarify and strengthen the administration's ability to terminate
discretionary awards for discretionary reasons. This section introduces five separate
conditions for funding termination, including:

e noncompliance;

e at the discretion of the federal agency;

* by mutual agreement;

e upon notification by the recipient or subrecipient; and

¢ pursuant to additional terms and conditions included in the federal award.

For more information, please contact David Baime, Senior VP for Government Relations



